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The  Philadelphia  and  Erie  Railroad  Company , " 
and  the  Pennsylvania  Railroad  Company , 


vs. 


Andrew  Scott , 


vs. 


The  same  Defendants. 


The  Catawissa  Railroad  Company ,  and  the  West¬ 
ern  Central  Railroad  Company ,  0/  Pennsyl¬ 
vania ,  and  the  Atlantic  and  (Treat  Western 
Railway  Company ,  of  the  States  of  Ohio,  New 
York  and  Pennsylvania , 


and 


S.  C. 

In  Equity. 

No.  28. 
January  T., 
1866. 


S.  C. 

In  Equity. 

No.  40. 
January  T., 
1866. 


Two  Bills  in  Equity,  on  Appeal  from  Nisi  Prius. 

The  opinion  of  the  Court  was  delivered  by  Woodward,  C.  J. 
^  Having  decided  in  the  Warranto,  sued  out  by  the  Attorney 
General  against  the  Atlantic  and  Great  Western  Railway  Com¬ 
pany,  that  the  Agreement  and  Act  of  Consolidation,  bearing  date 
the  nineteenth  August,  1865,  and  entered  into  by  the  several 
Railroad  Companies  therein  named,  was  a  valid  and  legal  instru¬ 
ment,  which,  upon  being  filed  with  the  Secretary  of  State,  in 
^  pursuance  of  the  provisions  of  the  Act  of  Assembly  of  twenty- 
~^"fourth  March,  1865,  constituted  the  said  Atlantic  and  Great 
^Western  Railway  Company  a  body  corporate  within  the  Com- 
t  monwealth  of  Pennsylvania,  it  is  neither  necessary  nor  proper 
now,  at  the  suit  of  private  parties,  to  enter  again  into  the  ques- 
p  tion  of  the  corporate  existence,  de  jure ,  of  the  said  Railway  Com¬ 
pany.  Having  been  called  upon,  by  the  proper  representative 
^  of  the  supreme  power  of  the  State,  to  show  by  what  authority  it 
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claims  and  exercises  corporate  franchises — and  such  title  as  it 
exhibited  having  been  sanctioned  and  approved  by  this  Court — 
not  only  all  private  parties,  hut  the  State  itself,  is  concluded 
thereby,  and  henceforth  it  is  to  be  taken  and  regarded  as  a 
Railroad  Company,  “  created  by,  and  existing  under,  the  laws  of 
this  Commonwealth.” 

As  such  it  was  clearly  empowered  by  the  Act  of  Assembly  of 
twenty-third  April,  1861,  to  lease  the  Catawissa  Railroad,  which 
it  did,  by  a  contract  of  lease  made  on  the  first  November,  1865. 
This  lease  transferred  the  Catawissa  Railroad  and  appurtenances 
to  the  Atlantic  and  Great  Western  Railway,  for  the  term  of 
nine  hundred  and  ninety-nine  years,  under  and  subject,  never¬ 
theless,  to  several  contracts  theretofore  entered  into  by  the 
Catawissa  Company  with  various  parties,  one  of  which — and  the 
only  one  material  to  the  present  suit — was  with  the  Sunbury  and 
Erie  Railroad  Company,  now  known  as  the  Philadelphia  and 
Erie  Railroad  Company,  dated  the  thirty-first  October,  1860. 
By  virtue  of  this  contract,  the  Catawissa  Company  acquired  the 
right,  for  a  period  of  twenty  years,  to  run  its  trains  over  that 
portion  of  the  Philadelphia  and  Erie  Road  that  lies  between 
Milton  and  Williamsport — a  distance  of  twenty-seven  miles. 

The  plaintiffs’  bill  charged  that,  by  transferring  their  road  to 
the  Atlantic  and  Great  Western  Company,  the  Catawissa  Com¬ 
pany  have  put  an  end  to  this  contract ;  and  if  it  be  not  so,  they 
say  the  contract  was  not  assignable  to  a  rival  corporation  with¬ 
out  the  consent  of  the  Philadelphia  and  Erie  Company. 

There  is  nothing  in  the  contract  which,  in  terms,  either 
authorizes  or  forbids  the  transfer.  It  was  a  legal  and  valid 
contract,  fully  authorized  by  the  Acts  of  Assembly  of  thirteenth. 
March,  1847,  Section  1,  and  the  Act  of  twenty-ninth  March, 
1859,  Section  1  ( Purdon ,  844)  \  and  the  right,  which  it  conferred 
upon  the  Catawissa  Company,  to  run,  under  special  regulations, 
twenty-seven  miles  of  the  Philadelphia  and  Erie  Company’s 
road,  from  Milton  to  Williamsport,  constituted — to  say  the  least 
of  it — an  appurtenance  of  the  Catawissa  Railroad.  As  an  ap¬ 
purtenance,  it  would  pass  to  the  Atlantic  and  Great  Western 
Company,  under  the  lease  of  first  November,  1865,  unless  re¬ 
strained  by  the  necessary  construction  of  the  original  instrument 
conferring  the  right.  On  this  point  it  is  argued,  that  the  four- 
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teenth  clause  or  section  of  the  agreement  ought  to  be  construed 
to  restrain  the  transfer.  That  clause  declares  that  in  case  of 
an  assignment,  “ for  the  benefit  of  creditors by  the  Catawissa 
Company,  or  in  case  of  a  “ judicial  sale  or  transfer  ’  of  their 
road,  the  agreement  shall  be  void,  and  of  no  effect.  But  the 
transfer  here  was  neither  an  assignment  for  the  benefit  of  credit¬ 
ors,  within  the  meaning  of  the  fourteenth  clause,  nor  a  judicial 
sale  or  transfer,  but  a  voluntary  transfer  of  a  lawful  appurte¬ 
nance  along  with  the  main  body  of  the  Catawissa  Railroad ;  and 
such  a  transfer,  forbidden  by  nothing  in  the  agreement,  was 
authorized  by  the  Act  of  Assembly  of  twenty-third  April,  1861, 
which  gave  railroad  companies  power  to  contract  for  the  lease 
or  use  of  railroads  of  other  companies.  As  matter  of  construction, 
it  must  be  held  that  this  power  to  lease  applies  as  well  to  the 
appurtenances  of  a  railrpad,  as  to  the  very  structure  of  the  road 
itself.  By  virtue  of  the  prior  acts  above  referred  to,  the  Cata¬ 
wissa  Company  acquired  this  appurtenance,  and  annexed  it  to 
their  road.  By  virtue  of  the  Act  of  April,  1861,  they  could 
transfer  it  as  part  of  their  road,  acquired  and  transferred  on 
the  faith  of  legislation.  Why  should  the  transfer  be  thought 
to  put  an  end  to  the  contract  ?  Where  was  the  ground  of  for¬ 
feiture  ?  Be  it,  that  the  contract  was  not  assignable  at  law,  or 
that  the  Companies  had  not  power,  under  their  respective  chart¬ 
ers,  to  make  or  transfer  such  contracts,  these  enabling  statutes 
came  to  their  assistance,  and  supplied  what  was  lacking. 

We  have  said  that  these  statutes  authorized  the  lease  and 
transfer  of  the  incidents  and  appurtenances  of  railroads,  as  well 
as  the  body  of  the  roads.  We  take  this  to  be  the  necessary 
meaning  of  the  legislation,  else  necessary  and  convenient  append¬ 
ages  would  be  dissevered  in  every  instance  of  a  lease,  to  the 
detriment  of  all  parties  in  interest.  The  Legislature  could  not 
have  intended  to  produce  such  results,  but  they  meant,  rather, 
that  companies  should  be  enabled  to  contract  for  the  leasing 
and  using  of  their  respective  roads  in  the  same  entire  and  perfect 
condition  in  which  they  held  and  enjoyed  them. 

We  find,  therefore — not  in  the  agreement  by  which  the  Cata¬ 
wissa  Company  held  this  appurtenance,  nor  in  their  charter,  but 
in  these  enabling  statutes — the  requisite  authority  and  power  to 
transfer  to  the  Atlantic  and  Great  Western  Company  the  same 
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rights  on  the  Philadelphia  and  Erie  Railroad,  between  Milton 
and  Williamsport,  which  the  Catawissa  Company  acquired  and 
held  by  virtue  of  the  agreement  of  thirty-first  October,  1860 ; 
and  we  see  no  provision  of  the  agreement  that  is  violated  by 
such  transfer,  and  consequently  there  is  no  forfeiture. 

As  to  the  consent  of  the  Philadelphia  and  Erie  Company  to 
the  transfer,  there  is  nothing  in  the  contract  that  stipulates  for 
it,  and  hence  we  cannot  think  it  necessary.  If  it  was  appre¬ 
hended  that  the  contract  might  pass  into  the  hands  of  a  rival 
Company,  the  power  of  transfer  should  have  been  restrained  by 
suitable  stipulations.  If  the  legislative  authority  to  transfer 
did  not  exist  under  the  Act  of  184T  and  1859,  the  facility  with 
which  such  authority  could  be  obtained  was  well  known,  and 
should  have  been  guarded  against  in  framing  the  agreement, 
but  was  not.  To  annex  so  valuable  a^i  appurtenance  to  the 
Catawissa  Road,  and  make  it,  for  twenty  years,  virtually  a  part 
of  that  road,  without  restraint  or  qualification,  was  to  subject 
it  to  the  chances  of  a  lease,  and  to  the  provisions  of  all  existing 
and  subsequent  legislation.  It  is  too  late  now  to  complain  that 
it  has  passed  into  the  hands  of  a  rival. 

But  the  great  objection  to  the  lease  of  first  November,  1865, 
is,  that  the  Catawissa  Railroad  and  the  Railway  of  the  Atlantic 
and  Great  Western  Company  are  not  connecting  roads,  either 
directly  or  by  means  of  intervening  railroads.  The  Act  of 
Assembly  of  twenty-third  April,  1861 — already  referred  to — 
after  conferring  power  upon  railroad  companies  to  contract  for 
the  use  and  lease  of  each  others’  roads,  concludes  with  a  pro¬ 
viso — “ that  the  roads  of  the  companies ,  so  contracting  or  leasing , 
shall  he  directly,  or  hy  means  of  intervening  railroads,  connected 
ivith  each  other.” 

That  the  Catawissa  and  the  Atlantic  and  Great  Western  are 
not  directly  connecting  roads  must  be  admitted ;  for  their  nearest 
termini  are  several  hundred  miles  asunder ;  and  it  is  argued  that 
a  connection  by  the  Philadelphia  and  Erie,  as  an  intervening  rail¬ 
road,  is  impossible,  because  of  the  diversity  of  gauge  in  the  tracks 
of  these  roads  ;  that  of  the  Philadelphia  and  Erie  being  four  feet, 
eight  and  a  half  inches,  and  j;hat  of  the  Atlantic  and  Great 
Western  six  feet.  Although  these  roads  cross  at  grade  near 
Corry,  and  come  to  common  platforms  and  depots  at  that  place, 
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so  that  the  passengers  and  freight  are  transhipped  from  one 
road  to  the  other,  yet  it  is  said  they  are  not  connecting  roads ; 
and  it  is  earnestly  argued  that  no  roads  of  different  gauge  can 
'connect  with  each  other,  within  the  meaning  of  the  proviso  of 
the  Act  of  Assembly. 

If,  in  construing  the  proviso,  we  were  to  govern  ourselves  by 
the  strict  laws  of  language,  the  argument  would  be  likely  to 
prevail ;  because  it  is  indubitable,  that  the  word  connect ,  ety¬ 
mologically  considered,  implies  a  closer  union  than  can  be  made 
of  railroad  tracks  of  different  gauges.  The  Latin  particle  con , 
when  used  as  a  prefix,  signifies  union  or  association;  as  con¬ 
course — a  running  together ;  and  when  placed  before  the  verb 
necto ,  which  means  to  tie,  we  have  the  root  of  our  English  word 
conn.ect,  which,  taken  literally,  must  mean  to  tie  together ,  to  be 
joined,  or  united.  Perhaps  the  most  perfect  illustration  of  the 
meaning  of  this  word  is  derived  from  the  process  of  knitting, 
where  the  union  of  parts  becomes  very  intimate.  It  would  be 
difficult  to  say  that  railroads  of  different  gauges  could  be  knitted 
together ;  so  intimate  a  union  between  such  roads  is  physically 
impossible. 

But  it  is  legislative  language  we  are  to  construe,  and  it  must 
be  received,  not  necessarily  according  to  its  etymological  mean¬ 
ing,  but  according  to  its  popular  acceptation,  and  especially  in 
the  sense  in  which  the  Legislature  is  accustomed  to  use  the  same 
words.  The  Legislature  did  not  limit  the  right  of  connection  to 
roads  of  similar  gauge.  Nor  yet  were  they  ignorant  that  diverse 
gauges  prevailed  in  Pennsylvania ;  and  that,  under  the  Act  of 
eleventh  February,  1853,  every  railroad  company  may  adopt  a 
gauge  of  their  road,  and  change  it  according  to  the  discretion  of 
directors.  And  it  must  be  presumed  that  the  Legislature  of 
1861  knew  also — what  the  industry  of  counsel  has  fully  shown 
to  us — that  a  great  number  of  Acts  of  Assembly,  running 
through  a  period  of  nearly  twenty  years,  had  provided  for  the 
connection  of  railroads  with  canals,  plank-roads,  and  other  pub¬ 
lic  improvements ;  for  connection  between  canals  and  cities,  and 
for  the  connection  of  railroads  of  different  gauges.  We  have 
also  been  referred  to  numerous  Acts  of  Assembly,  in  which  the 
legislative  intent,  that  railroads  should  be  so  connected  as  that 
cars  might  run  from  one  road  upon  the  other,  has  been  fully 
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expressed,  making  thus  a  distinction  in  the  legislative  mind,  be¬ 
tween  mere  connecting ,  and  so  complete  a  connection ,  as  to  allow 
the  use  of  the  same  cars  on  both  roads.  I  do  not  cite  these 
various  acts,  because  they  are  sufficiently  referred  to  in  the 
printed  briefs;  but  it  is  impossible  to  go  through  them  without 
seeing  that  the  Legislature  have  customarily  used  the  words 
u connect  ”  and  u  connection ,”  in  railroad  laws,  in  a  much  more 
loose  and  general  sense  than  their  radical  signification ;  and 
that,  where  a  union  has  been  intended  so  intimate  as  to  enable 
cars  to  pass  from  one  road  to  another,  this  intention  has  been 
expressed  in  unmistakable  language.  W e  would  therefore  violate 
all  legislative  analogies,  and  disregard  our  whole  railroad  his¬ 
tory,  were  we  to  construe  the  proviso  to  the  Act  of  1861  accord¬ 
ing  to  the  strict  laws  of  language,  and  deny  connection  to  rail¬ 
roads  of  dissimilar  gauges.  But,  on  the  other  hand,  we  con¬ 
form  ourselves  to  the  course  of  Pennsylvania  legislation,  when 
we  define  a  railroad  connection  to  mean,  where  no  supplementary 
terms  are  used,  either  such  a  union  of  tracks  as  to  admit  the 
passage  of  cars  from  one  road  to  the  other,  or  such  intersection 
of  roads  as  to  admit  the  convenient  interchange  of 
passengers  at  the  point  of  intersection. 

We  have,  in  Pennsylvania,  many  instances  of  both  these  kinds 
of  connection ;  every  man  is  familiar  with  both,  and  both  come 
up  to  the  legislative  idea  of  connection,  except  in  those  cases 
where  more  is  expressed  than  is  found  in  the  Act  of  1861. 

We  have  the  testimony  of  numerous  witnesses,  engineers, 
railroad  presidents,  superintendents,  and  others,  upon  the 
point,  and  very  considerable  conflict  of  opinion  among  them ; 
but  it  is  not  a  question  of  art,  to  be  decided  by  experts,  or  by 
men  particularly  skilled  in  railroad  business,  but  is  rather  a 
question  of  statutory  construction,  and  the  words  of  a  statute — 
if  of  common  use — are  to  be  taken  in  their  natural,  plain,  obvi¬ 
ous  and  ordinary  signification.  The  legislative  intent  is  to  be 
sought  for  through  this  ordinary  signification  of  common  words  ; 
and  if  a  contemporaneous  construction  of  the  same  words  by  the 
Legislature  itself  can  be  discovered,  it  is  very  high  evidence  of 
the  sense  in  which  the  words  are  to  be  received ;  for  contempo- 
ranea  expositio  est  fortissimo  in  lege. 
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Therefore,  it  is,  we  lay  out  of  view  the  conflicting  opinions  of 
the  highly  respectable  witnesses  who  were  examined  on  one 
side  or  the  other — though  a  decided  majority  of  them  are  against 
identity  of  gauge  as  essential  to  railroad  connections — and  place 
ourselves  upon  the  legislative  interpretation  of  the  legislative 
terms  in  question.  Standing  on  this  ground,  we  decide  that  the 
Catawissa  and  the  Atlantic  and  Great  Western  are  railroads 
connected  by  an  intervening  road,  notwithstanding  the  diversity 
of  gauge  prevents  the  running  of  common  cars.  The  intersec¬ 
tion  at  Corry,  that  has  been  formed  between  the  Philadelphia 
and  Erie  and  the  Atlantic  and  Great  Western,  being  such  as 
admits  the  interchange  of  freight  and  passengers,  constitutes  a 
connection  between  the  Catawissa  and  Atlantic  and  Great  West¬ 
ern,  within  the  meaning  of  the  proviso  of  the  statute  under  con¬ 
sideration. 

As  an  opinion  expressed  by  me,  at  Nisi  Prius,  in  the  case  of 
the  Lehigh  Valley  Railroad  Company  vs.  the  Lehigh  Coal  and 
Navigation  Company,  was  referred  to  by  my  learned  brother 
Read,  in  ruling  this  case  below,  it  may  be  proper  to  observe  that 
the  character  of  the  connection  to  be  formed  was  not  the  question 
there,  and  had  not  been  discussed.  The  two  roads  were  of  the 
same  gauge ;  and  the  point  ruled  was,  that  a  connection  between 
them  must  be  formed  somewhere  in  Luzerne  County ;  and  I  de¬ 
fined  that  necessary  connection  to  be  such  a  union  of  the  two 
roads  as  to  admit  the  transition  of  cars. .  It  was  no  general  ex¬ 
position  of  railroad  connections,  but  only  a  definition  of  that 
particular  connection.  If  anything  more  than  this  can  be  made 
out  of  that  opinion,  I  am  bound  to  say  that  the  subsequent  argu¬ 
ment  of  this  case,  and  the  consultations  and  reflections  upon  it, 
have  settled  me  in  the  construction  hereinbefore  expressed.  * 

And  now,  whilst  a  multitude  of  subjects,  that  were  pressed 
into  the  argument  of  the  present  case,  have  been  pretermitted, 
we  have  passed  upon  all  the  questions  raised  by  the  assignment 
of  errors,  and  have  thus  sufficiently  explained  and  justified  the 
grounds  of  the  decree,  which  we  entered  at  our  adjourned  term 
at  Wilkesbarre,  in  June  last. 

If  any  point  in  that  decree  needs  farther  explanation,  it  has 
reference  to  Scott,  whose  bill  was  dismissed,  not  only  because, 
as  a  private  suitor,  he  had  no  right  to  question  the  corporate 
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existence  of  the  Atlantic  and  Great  Western  Railway  Company, 
but  because  he  is  really  not  a  stockholder  in  the  consolidated 
Company,  and  therefore  had  no  right  to  file  a  stockholder’s  bill. 

It  appears  that  he  was  the  owner  of  twelve  shares  of  the 
capital  stock  of  the  original  Pennsylvania  corporation,  under  the 
name  of  the  Great  Western  Railroad  Company,  of  Pennsylvania. 
As  such,  he  had  a  right,  under  the  Eighth  Section  of  the  Con¬ 
solidation  Act  of  twenty-fourth  March,  1865,  to  convert  his 
stock  into  the  stock  of  the  consolidated  Company,  or  to  have  an 
appraisement  made  of  its  value,  and  to  be  paid  his  damages  or 
the  value  of  his  stock.  But,  having  never  converted  his  stock 
into  that  of  the  consolidated  Company,  he  has  no  footing  in 
Court  for  a  stockholder’s  bill  against  the  said  Company,  and 
therefore  his  bill  was  dismissed. 


I  certify  the  above  to  be  a  true  copy  of  the  opinion  of  the 
Supreme  Court,  in  the  above  stated  case,  delivered  by  Wood¬ 
ward,  C.  J. 


f  Seal  of  Supreme  \ 
\  Court  of  Penna.  j 


Witness  my  hand  and  seal  of  office,  this 
thirteenth  day  of  November,  A.  D.  1866. 


(Signed) 


JAMES  ROSS  SNOWDEN, 

Prothonotary . 


IN  THE  SUPREME  COURT  OF  PENNSYLVANIA. 


The  Philadelphia  and  Erie  Railroad  Company , > 
and  the  Pennsylvania  Railroad  Company, 


VS. 

The  Catawissa  Railroad  Company ,  and  the 
Western  Central  Railroad  Company ,  0/ 

Pennsylvania ,  and  the  Atlantic  and  Great 
|  Western  Railivay  Company ,  0/  the  States  of 

Ohio ,  Yew  York  and  Pennsylvania. 

Andrew  Scott , 

$ 

YS. 

The  same  Defendants. 

Two  Bills  in  Equity,  in  appeal  from  decree  of  the  Court  of 
Nisi  Prius,  of  Philadelphia,  sitting  in  equity. 

Woodward,  C.  J. — An  opinion  will  be  filed  in  the  above  cases 
at  the  next  term  of  this  Court,  to  he  held  at  Pittsburg,  on  the 
third  Monday  of  October  next,  in  which  the  following  conclu¬ 
sions  will  be  explained  and  justified: 

1.  That  the  plaintiffs  in  the  above  bills  in  equity,  being  pri¬ 
vate  parties,  and  not  representatives  of  the  Commonwealth  of 
Pennsylvania,  have  no  right  to  draw  into  question  the  corporate 
existence,  de  jure ,  of  the  Atlantic  and  Great  Western  Railway 
Company. 

2.  That  it  appearing  that  Andrew  Scott  is  not  the  owner  of 
any  stock  in  the  said  Company,  he  has  no  equity  to  maintain 
his  bill  against  the  said  Company. 
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3.  That  the  “  Lease  and  Contract,  ”  made  the  first  day  of  No¬ 
vember,  1865,  between  the  Catawissa  Railroad  Company,  of  the 
first  part,  and  the  Western  Central  Railroad  Company,  of  Penn¬ 
sylvania,  and  the  Atlantic  and  Great  Western  Railway  Company, 
of  the  States  of  Ohio,  New  York  and  Pennsylvania,  of  the  second 
part,  is  a  lawful  and  valid  lease  and  contract,  and  that  no  ground 
has  been  shown  for  a  decree  that  it  he  canceled  or  annuled. 

4.  That  the  Memorandum  of  Agreement,  made  the  thirty- 
first  day  of  October,  1860,  between  the  Sunbury  and  Erie  Rail¬ 
road  Company,  of  the  first  part,  and  the  Catawissa  Railroad 
Company,  of  the  second  part,  is  lawful  and  valid  for  the  term  of 
twenty  years  from  its  date ;  and  that  all  the  rights  and  interests 
of  the  Catawissa  Railroad  Company,  under  said  agreement,  have 
passed  to,  and  become  duly  vested  in,  the  Atlantic  and  Great 
Western  Railway  Company. 

5.  That,  under  the  several  contracts  and  agreements,  and 
within  the  meaning  of  the  Act  of  Assembly  of  twenty-third  April, 
1861,  mentioned  or  referred  to  in  the  bills  and  answers,  the 
Philadelphia  and  Erie  Railroad  connects  the  Catawissa  Railroad 
with  the  Atlantic  and  Great  Western  Railway,  notwithstanding 
the  diversity  of  gauge  in  said  roads. 

Wherefore,  it  is  now,  this  twenty-ninth  day  of  June,  A.  D. 
1866,  considered,  adjudged  and  decreed,  that  the  decrees  made 
in  the  above  cases,  at  Nisi  Prius,  be  reversed,  set  aside,  and 
taken  for  nought ;  and  it  is  here  decreed  that  each  of  said  plain¬ 
tiff’s  bills  be  dismissed  at  the  costs  of  the  plaintiffs,  respectively. 


I  certify  the  above  to  be  a  true  copy  of  the  decree  entered, 
arid  per  curiam  opinion  of  the  Supreme  Court,  made  by  Wood¬ 
ward,  C.  J.,  in  above  stated  case. 


Seal  of  the  Supreme  \ 
Court  ofPenna.  j 


Witness  my  hand  and  seal  of  office,  this 
thirteenth  day  of  November,  A.  D.,  1866. 


(Signed) 


JAMES  ROSS  SNOWDEN, 

Prothonotary. 
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